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INTERNATIONAL ARBITRATION DISPUTES 
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SERBIAN PRIVATIZATION AGENCY


Numerous reports and analyses submitted to the Government by the Anti-Corruption Council over the previous years lead to the disappointing conclusion that the privatization process in Serbia has not created the possibility for the development of the economy and society, but rather has caused a setback in Serbia, and has become one of the major generators of system corruption. Since 2003 the Anti-Corruption Council has drawn the Government’s attention to inadequate provisions and imprecise solutions in the privatization regulations, whose application has increased the possibility of corruption.

In 2004 the Anti-Corruption Council analyzed the privatization regulations in cooperation with OSCE experts and identified numerous vague provisions and illogical solutions that created possibilities for corruption. At the end of June 2004 the Anti-Corruption Council submitted this Analysis to the Government and soon after that received assurances that the proposed solutions would be incorporated in the draft privatization law amendments being prepared. The amendments were adopted by the Parliament on 30 May 2005, but none of the proposals made by the OSCE and the Anti-Corruption Council were incorporated in the Government's draft law amendments, and the adopted amendments not only failed to solve any of the problems identified in the OSCE's and the Anti-Corruption Council's Analysis, but caused further problems and created a bigger space for corruption.     


The vague wording of a series of privatization regulations enabled numerous unlawful dealings during the privatization process. Among other things, it enabled the collusion between government officials and influential individuals. Likewise, the director of the Serbian Privatization Agency was vested with unlimited rights to decide discretionary on restructuring, the method, manner, conditions and time of privatization, as well as to control the execution of contracts. There were no adequate control provisions, either for the execution of contracts or for the director who had great power in the privatization process. Likewise, the Serbian Privatization Agency was allowed to choose consultation firms, and it was proved during the privatization that the same consultation firms were engaged in a great number of transactions. The term strategic partner, who was to assess it, and what criteria were to be met by someone to be pronounced a strategic partner, was not regulated. In addition to that, incomplete assessment of assets was made, including real estate property and inventories, as well as real-estate property in other former Yugoslav republics.  


During the sale of companies the Serbian Privatization Agency did not do its basic task – to search for good owners for companies being privatized –  which is shown by the fact that it did not check the business of the buyers or the origin of the money with which the companies were bought, nor did it check the financial standing, the reputation and registration of potential buyers, which enabled the participation of the so-called phantom companies in the privatization.


The basic principles of the Privatization Law were violated in the privatization of many companies. The Serbian Privatization Agency concluded many harmful contracts with buyers, which is a particularly serious problem, especially if we consider the fact that these were contracts which the Agency prepared itself and in which the Agency dictated the terms and conditions, while the other contractual party did not take part in drafting the contract, but had only the option either to accept it fully or refuse it. Many contracts were terminated subsequently. Unfortunately, when a contract is terminated, tremendous damage is caused to the privatized company, the buyer, the small shareholders and the state, and it has been caused primarily by the actions of the Serbian Privatization Agency during the sale itself, the conclusion of the contract and the control of the fulfillment of the contractual obligations. Nevertheless, no proceedings have been initiated so far for the establishment of the responsibility for a poorly concluded contract, contractual default or late termination of the contract, which primarily occurred only after the opening of a bankruptcy procedure because of the violation of the law and contract.


The Serbian Privatization Agency often presents the number of cases with terminated contracts as its achievement in the control of the execution of contractual obligations. Actually, the fact that the Privatization Agency has terminated more than one third of the total number of concluded contracts cannot be considered as praise to its work; rather, it should bear responsibility for its deficient work instead. The Government, the responsible ministry and the Privatization Agency did not respond to the indications made by the Anti-Corruption Council and the professional public regarding the damage incurred.

Some of the consequences of the deficient privatization procedure are that, after privatization, many companies no longer do their core business, and that, after the termination of the privatization contract, the state is again the major owner of some companies whose property has been completely devastated. Such devastated companies can hardly find a new buyer or a strategic partner because possible investors do not trust Serbia’s legal system any more. 

Consequently, numerous criminal complaints and suits have been filed by ex-workers and small shareholders. These proceedings are still pending. Besides the suits filed by workers and shareholders, deceived buyers and investors have also filed suits against the Privatization Agency.  

It is especially worth mentioning that there are numerous reasons why the initiated legal proceedings are so delayed; one is the fact that the Privatization Agency has again made these proceedings more difficult by sometimes contracting the jurisdiction of the international arbitration and sometimes the arbitration in Belgrade, without clear criteria what arbitration should be contracted in particular cases and why. 

The termination of the Contract for privatization of the Shareholding Tourist Company ATD Putnik is a typical example of unlawful actions of the Privatization Agency, which not only has caused huge material damage to the Republic of Serbia and to the company itself, but has compromised the international reputation of the country as well. 
Privatization of ATD Putnik and Termination of the Contract

Putnik was privatized by way of public tender. The sales contract of the socially-owned capital was concluded on 19 May 2003 between ATD Putnik as the Seller, the Serbian Privatization Agency, and Uniworld Holdings Limited (UHL) as the Buyer. 


The Contract provided for the following obligations of the Buyer:

· To pay the sales price of 70% of the socially-owned capital of Putnik, amounting to USD 5,200,000.00.

· To invest in Putnik, in accordance with its Investment Program, a total amount of USD 44,332,500.00, in five twelve-month stages from the date of the conclusion of the Contract until 30 June 2008. 
· To submit to the Privatization Agency, on the occasion of the conclusion of the Contract, security, including a good performance bond for an amount of USD 2,200,000.00, another guarantee for an amount of USD 7,300,000.00 with validity as of 1 July 2005, and a third guarantee amounting to USD 8,200,000.00 with validity as of 1 July 2005. The Buyer submitted the first guarantee upon the conclusion of the Contract.
· To maintain Putnik's business activity and carry out the Social Program. 


It was contracted that any dispute or misunderstanding that could not be resolved by mutual agreement be finally resolved by the Arbitration Tribunal of the International Chamber of Commerce. 

The UHL’s investment into Serbia was insured with the Overseas Private Investment Corporation (OPIC), a US state agency established to assist US private sector investing in developing countries. OPIC insured UHL against the risk that the Serbian Privatization Agency might cash UHL’s Good Performance Bond without justification.

One year after the conclusion of the Contract, in August 2004, the Privatization Agency sent a warning letter to UHL because it had not submitted the second bank guarantee, and on the same day sent a request to the bank to collect the first bank guarantee, stating the reason that UHL had not submitted the second bank guarantee, and that it had not fulfilled the investment and social program obligations. Nevertheless, in spite of the fact that the Privatization Agency had established in August 2004 that the Buyer defaulted the Contract, it did not do anything in order to terminate the Contract for default in light of the provisions of the Law of Obligations.  

In May 2005, nearly a year after the delivery of the warning letter by the Privatization Agency, the National Assembly adopted the Law on Amendments to the Privatization Law (Official Herald of the Republic of Serbia No. 45/2005). Article 41a was incorporated into the Privatization Law, which provided for unilateral termination of the Contract should the Buyer fail to fulfill its obligations within an additionally allowed period of time, and in case of termination, the Buyer, as the defaulting party, is not entitled to a refund of the paid contracted price.  

On 13 July 2005 UHL submitted a written statement that the Contract was considered terminated due to default, referring to the Law on Amendments to the Privatization Law which came into force in 2005, two years after the Contract had been concluded and one year after the statement that the Buyer was in default.   

Disputes before the International Arbitration Tribunal
А) UHL against the Serbian Privatization Agency and ATD Putnik

UHL has initiated a proceeding before the International Arbitration Tribunal in dispute No. 13798/AVH against the Serbian Privatization Agency and ATD Putnik, requesting termination of the Contract, a refund of the investment amounting to USD 12,685,000.00, and the payment of interest and arbitration costs. On 27 April 2007 the International Arbitration Tribunal passed an award according to which the Serbian Privatization Agency and Putnik were obliged to pay the Plaintiff jointly an amount of USD 5,200,000.00 with interest as a refund of the sales price and USD 82,500.00 for a part of arbitration costs, and Putnik was obliged to pay an amount of USD 1,619,214.00 as investment refund with interest and to return the ship Sirona, which was a part of the UHL’s investment in Putnik. According to this decision the Serbian Privatization Agency was also obliged to refund an amount of USD 2,200,000.00 collected on the basis of the bank guarantee, with interest. 


Trying to resolve the dispute in a peaceful manner, on 26 July 2007 the Serbian Government passed Conclusion 06 No: 023-4584/2007-1 by which it ordered that an amount of USD 4,970,366.06, together with interest of USD 338,023.85, be transferred to UHL’s account as a refund of a part of the sales price, and recommended the Serbian Privatization Agency to pay the remaining part of the debt according to the Award of the International Arbitration Tribunal, providing UHL made a written statement that it would abandon all its claims against the Republic of Serbia and the Serbian Privatization Agency and call off all the initiated proceedings against them.   


The Serbian Privatization Agency did not act in accordance with the Award of the International Arbitration Tribunal, but rather filed a suit with the Commercial Court of Belgrade for cancellation of the International Arbitration Tribunal's Award. The Serbian Privatization Agency's claim for cancellation of the International Arbitration Tribunal's Award was rejected by the Judgment of the Commercial Court of Belgrade No. P.5377/07 of 30 November 2009. This decision was also confirmed by the judgment of the Commercial Court of Appeal No. Pz 7311/10 of 8 April 2010. At the same time that the Serbian Privatization Agency filed a suit with the domestic courts, on 23 May 2008 it also filed a claim with the International Arbitration Tribunal against UHL, requesting that it establish if the Contract had been terminated because of default and by the operation of law, and claiming to collect an amount of USD 2,200,000.00 as contracted penalty for default of investing and failing to maintain the scope and level of Putnik’s business operation. On 1 March 2011 the International Arbitration Tribunal passed the Award No. 15646/JRF/GZ, by which it rejected the Serbian Privatization Agency’s request to establish the termination of the Contract, while it accepted the claim for collection of the contracted penalty only in an amount of USD 845,426.65, with interest of USD 12,701.51 and USD 45,604.00 for representation costs. The Tribunal also obliged the Serbian Privatization Agency to pay UHL an amount of USD 98,500.00 for arbitration costs. 


On 25 March the Serbian Privatization Agency issued a statement, in which it stated, among other things, that the International Arbitration Tribunal recognized the justification of the termination of the Putnik Privatization Contract, in spite of the fact that the Privatization Agency's request for the termination of the Contract was rejected by the Arbitration Tribunal.

Noncompliance with a court decision is a criminal act according to Article 340 of the Criminal Code (Official Herald of the Republic of Serbia No. 85/2005, 88/2005 – Rev. 107/2005 – Rev. 72/2009 and 111/2009). It is necessary to establish the responsibility of the Serbian Privatization Agency for noncompliance with the International Arbitration Tribunal's Award, as well as for the damage caused to the state because these funds have already been kept in the Privatization Agency's Account for five years, while at the same time the debt to UHL has been increasing by the applicable interest.   

Since, in spite of the International Arbitration’s Award and the Government's Conclusion, UHL could not collect the money from the Privatization Agency, it turned to OPIC, which in March 2008 paid UHL the total amount owed to this US company by the Serbian Privatization Agency and Putnik according to the Award of the International Arbitration Tribunal. Thus the UHL's claim from the Serbian Privatization Agency became a US Government Agency's claim from the Republic of Serbia, and the case was also reported to the Agency for Political Risk Insurance of Governments of All OECD State Members, to the Multilateral Investment Guarantee Agency (MIGA), which is a part of the World Bank, to private insurance companies, and to the US Congress and relevant agencies of EU member states.  
During 2009 and 2010 OPIC addressed the Serbian Privatization Agency, the Ministry of Economy and Regional Development and the Ministry of Finance, urging that the debts according to the International Arbitration Decision be settled, but it has not received any reply to its letters so far. Owing to such behaviour Serbia has been marked by relevant international institutions as a country with high political risk for investments. US Secretary of State Hillary Clinton at her meeting with Prime Minister Mirko Cvetkovic in October 2010 also indicated a series of negative consequences, particularly the discouragement of investors to invest into Serbia.  

Nevertheless, this is not an isolated case. Identical failures were also repeated in another dispute initiated by UHL against the Serbian Privatization Agency, which threatens the same consequences as the Putnik privatization case. 
B) UHL in dispute against the Serbian Privatization Agency and Srbija-Tourist

On 16 September 2003 UHL concluded a contract with Srbija-Turist a.d. from Nis and the Serbian Privatization Agency for purchase of the socially-owned capital in Srbija-Turist. As in the case of Putnik, the Serbian Privatization Agency terminated the Contract by applying the provisions of Article 41a of the Privatization Law on 30 June 2006, in spite of the fact that the Contract had been concluded two years before these provisions came into force. In this case UHL also addressed the International Arbitration Tribunal, which passed Award No. 14361/AVH/CCO/JRF/GZ, establishing that the Contract was still in force, and the Serbian Privatization Agency and Srbija-Turist were ordered to recognize the fulfillment of the contractual obligations and return 997,824 Srbija-Turist shares to UHL. The Serbian Privatization Agency was ordered to pay EUR 3,000,000.00 with interest to UHL as compensation for damages caused by the termination of the Contract, USD 1,000,000.00 for the unjustifiably collected Good Performance Bond, and USD 210,000.00 for arbitration costs. The Agency announced that it would initiate a proceeding for the annulment of this Award. 

In both cases the Serbian Privatization Agency terminated the sales contracts without legal basis, and the Arbitration Tribunal decided that the contracts were effective. 
C) Valeant Pharmaceuticals International (former ICN Pharmaceuticals INC.) in dispute against the Republic of Serbia

The Galenika case conducted before the International Arbitration Tribunal of the International Chamber of Commerce can be added to the above-stated obvious failures of the Serbian Privatization Agency. In the proceeding of the Plaintiff Valeant Pharmaceuticals International (USA) (former ICN Pharmaceuticals INC.) against the Defendant the Republic of Serbia (State Union of Serbia and Montenegro), the Tribunal issued Award No. 10439/BWD/SPB/JNK on 11 November 2004. According to this Award it was established that ICN had fulfilled its obligation from the Foundation Contract and that ICN had been retroactively the legal owner of all the rights to the intangible resources invested in ICN Galenika (i.e., Four compounds, including Tiazofurin, Selnazofurin, 3-Deazaguanine and 8-Chloro-cAMP). ICN is entitled to the refund of its basic money investment in ICN Galenika in an amount of USD 50,000,000.00, and this ICN right should be provided by the liquidation of this company. The Award also provides that each party should equally bear the costs of this arbitration in an amount of USD 818,000.

Costs of Lawyers Representing the Serbian Privatization Agency 

Before the International Arbitration Tribunal

The Serbian Privatization Agency has engaged four Law Offices to represent it before the International Arbitration Tribunal. The question is whether so many lawyers are required to represent it for such a scope of work. 



The Anti-Corruption Council has tried to find out how the Serbian Privatization Agency selected the lawyers and on what criteria they were engaged to represent it before the International Arbitration Tribunal. It can be concluded on the basis of the Agency’s reply that no public procurement procedure was conducted because the costs of lawyers were not paid from the budget funds, but exclusively from the Agency’s own income. The Serbian Privatization Agency’s reply to the Anti-Corruption Council that the Agency was not obliged to conduct the public procurement procedure for engagement of lawyers to represent it before the International Arbitration Tribunal is not true, because the Anti-Corruption Council believes that only through a public procurement procedure is it possible to engage the most competent and professional attorneys. If the Serbian Privatization Agency had not conducted the public procurement procedure, and had not selected attorneys through a tender, then it should answer what criteria were used for the selection of attorneys and how much money was paid for their fees per concrete services, and these should not be stated just as lump sums. With its letter С1-3105-1605/12, enclosed with the Report, the Serbian Privatization Agency informed the Anti-Corruption Council on 31 May 2012 about its total lump-sum costs per Law Offices which have represented it, but it avoided providing the requested concrete data essential for the Report.


The Council thinks that each government institution is obliged to conduct public procurement procedures, regardless of whether the payment is to be made from the budget or from its own income funds, because, even in the case of the Privatization Agency’s own income, the Agency is not authorized to carelessly spend funds obtained by discharging a public duty. 

The above-stated facts indicate that the outcomes of the disputes were such that it was established that in no case had the Serbian Privatization Agency justifiably terminated the contract due to the Buyer’s default, and that the Serbian Privatization Agency and the privatized company were obliged to pay millions amount of damages because of unjustified termination of the contract by the Serbian Privatization Agency.


Nevertheless, in spite of huge amounts of money claimed by UHL from Serbia, the biggest damage is the loss of potential investments due to the fact that Serbia has been designated as a country which is not safe for investments because of the Putnik case.  

Besides the Putnik example, the privatization process of the company ATP Vojvodina from Novi Sad also shows that Serbia has investor problems.
Privatization of ATP Vojvodina

The company was privatized in 2004, after which the Buyer addressed the competent city authorities with a Letter of Intent to invest in the construction of a new bus station for inter-city and international transport. The Buyer was informed by letter No. II-020-2/2005-1868 of 20 July 2005 by the Novi Sad Mayor that the decision on the relocation of the station’s inter-city terminals to Parcels 3351 and 3352, the Cadastre District of Novi Sad, was a permanent commitment and that such an investment would be very important for the city of Novi Sad.

The Decision on Amendments to the General Urban Plan was published in the Official Gazette of the City of Novi Sad No. 10/2006 of 14 April 2006, where the suburban traffic station would be relocated from the Fish Market to the existing bus station, and the existing inter-city bus station would be relocated to the location “North” on the Parcel 3351 Cadastre District of Novi Sad, where ATP Vojvodina is the investor. The same Plan regulated the intended use of the secondary and tertiary business activities in accordance with the business activity of the Inter-City Bus Station. 


A contract was concluded between the City of Novi Sad and ATP Vojvodina on 08 May 2006 regulating particular issues regarding satisfaction of the requirements for the use of the new inter-city bus station at location 3351, the Cadastre District of Novi Sad. The Contract provided that ATP Vojvodina would build a station that would create the conditions for the relocation of the old bus station according to the General Urban Plan. ATP Vojvodina was obliged to provide services to all transporters, and the city would, when ATP Vojvodina is granted the Use Permit, regulate the bus traffic routes in accordance with the new location. 


On 23 January 2007 the Ministry for Capital Investments issued a decision establishing that the new bus station at 1/9 Put Novosadskog Partizanskog Odreda Street had met the requirements for the operation of the bus station in accordance with the law. On 28 February 2007 the City Administration of Novi Sad issued the Use Permit for Phase 1 of the Bus Station, for platforms and canopies, buildings, and the sewerage installations. On 15 January 2007 the City of Novi Sad specified the bus lines, inter-city stops, and the inter-city passenger transport with regard to the new bus station.   


The Chamber of Commerce expressed a positive opinion of the new bus station and classified it in category 1. The City of Novi Sad published in the Official Gazette of the City of Novi Sad No. 18/07 of 28 May 2005 a decision that the old bus station in Bulevar Jase Tomica No. 6 was exclusively a suburban passenger traffic terminal. This was also repeated in a city decision of 18 June 2007 where it was stated that the old bus station was not for inter-city transport. 

All the above-stated facts clearly show that the Investor had fulfilled the investment obligation and obtained the necessary licences and permits, but the start of the operation of the new bus station was prevented.  

In spite of the official decisions the old bus station was not relocated. Specifically, in 2008 the city authorities were changed and the new city authorities stopped it all. The City Traffic Company, which was granted a temporary right in 1966 to use the city land where the old bus station is located and on 21 March 1967 was granted a temporary right to have a bus station there, ignored the newly created circumstances.


The Public City Transport Company management did not follow the decisions that the inter-city bus station was to be relocated, in spite of the fact that the Ministry for Infrastructure considered that this Company could not provide bus station services according to the decisions of 25 February 2008 and 29 February 2009, and in spite of the fact that the city had relocated the bus station and defined new routes towards the new bus station. In spite of the fact that the Public City Transport Company has a temporary licence from 1967, which can be recalled by the city at any moment, it has continued operating under the same conditions. The city officials do not honour the fact that everything had been done in accordance with the General Urban Plan, city decisions and the Contract.   


As the Buyer-Investor had completed the works by 2008 and was not allowed to conduct its business, it did not pay the sales price installment; for that reason, the Serbian Privatization Agency terminated the Contract. Now a bankruptcy procedure is being conducted against ATP Vojvodina before the Commercial Court, Bankruptcy Case St-9/10. 


In spite of the fact that the Investor was a victim of the local government of Novi Sad, the Serbian Privatization Agency did not accept all the relevant evidence and terminated the Contract. The Buyer was not given any possibility to make income and thus fulfill its obligations within the real time agreed with the Privatization Agency.  
Considering the fact that the deadline for the fulfillment of the obligation from the sales contract is not regulated by law, and that the Privatization Agency and its director have a discretionary right regarding it, it is clear that the Privatization Agency has a selective approach to different privatization companies: the Privatization Agency has granted several extensions for the fulfillment of obligations in many privatization cases (such as Trudbenik Gradnja, Zastava Elektro and others, which were allowed to violate contractual provisions).  

All the above-stated in connection with ATP Vojvodina indicates a classic example of haughty behaviour towards investors.  

Conclusions and Recommendations

Considering the fact that the behaviour of the Serbian Privatization Agency has caused damage to the state, seriously compromised its reputation, and cast Serbia again among politically risky countries for investment, we think that the Government should:

· take necessary actions to amend the regulations so as to reduce the discretionary powers of the Privatization Agency, to create clear rules and procedures and ensure greater transparency in decision-making, in order to prevent decisions made by the Privatization Agency from causing such damage as has been caused through the privatization of ATD Putnik, Srbija-Turist, Galenika and ATP Vojvodina;  

· examine the actions of the Privatization Agency in these disputes and establish what total damage has been sustained to the Republic of Serbia, including the obligations and costs to be paid because of unfavourable Arbitration awards;  
· inform the public of how many cases of arbitration disputes in privatization have been lost and what causes have led to such disputes; and  
· initiate a procedure for the establishment of the responsibility for damages sustained to Serbia because the awards of the International Arbitration Tribunal have not been honoured, and to initiate a recourse claim against the responsible persons in these cases, as well as in other disputes before domestic and international courts which have been lost owing to unlawful and incompetent operation of the Privatization Agency.
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